
The Attorney General of Texas 
October 15, 1960 . 

Mr. Ted P. MacMaster 
North Central Texas Council 

Open Records Decision No. 255 

of Governments 
602 Turtle Creek Tower 
3131 Turtle Creek Boulevard 
Dallas, Texas 75219 

R& Whether proposals sbmitted 
by consultant seeki@ a contract 
with governmental body are avail- 
able to public tmder Texas Open 
Records Act 

Dear Mr. MacMaster: 

Earlier this year, the City Transit System of Fort Worth decided to 
hire a marketiq research consultant to assess the effectiveness of its 
market@ strategy and the level of public awareness of its raarvices. It 
solicited proposals for a study of its strengths and weaknesses in these areas. 
One of the consultants who sllbmitted proposals now seeks copies of the 
propgals stimitted by his competitors. Pursuant to section 7 of article 
6X2-We, V.T.C.S., you rmve asked us to decide whether this material must 
be released. You contend that these proposals may be withheld tmder 
sections 3(a)(l), 3(a)(4), and 3(a)(lO) of article 6252-l% 

Section 3(a) of article 6252-17a ptovidss that information collected and 
maintained by governmental bodig is public information with the follow@ 
pertinent exceptions: 

(1) 

(4) 

(10) 

information deemed confidential by law, either 
Constitutional, statutory, cr by judicial 
decision;. . . 

information which, if released, would give 
advantage to competitors or bidders;. . . 

trade secrets and commercial or financial infor- 
mation obtained from a person and privileged or 
confidential by statute or judicial decision;. . . 

You state that these proposals contain tmique research methods and 
approaches, and that their release would afford the requestor a competitive 
advantage in future biddirg situations. You also claim that the material 
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qualifies as trade secrets. For the following reasons, however, we conclude that the 
information in these proposals is, with one exception, not protected from disclosure. 

A “trade secret” is: 

any formula, pattern, device or compilation of information 
which is used in one’s business, and which gives him an 
opportunity to obtain an advantage over competitors who do 
not know or use it. . . . 

Hyde Corp. v. Huffines, 314 SW. 2d 763 (Tex. 1956). See also Open Records Decision 
Nos. 232 (1979); 217 (1976); 175 (19772 There are six criteriaor determining whether 
information qualifies as a trade secret: 

(1) the extent to which the information is known outside the 
company’s business; (2) the extent to which it is known by 
employees and others involved in the company’s business; (3) the 
extent of measures taken by the company to guard the secrecy 
of its information; (4) the value of the information to the 
company end to its competitors; (5) the amount of effort or 
money expended by the company in developing this information; 
(6) the ease or difficulty with which the information could be 
properly acquired or duplicated by others. 

Restatement of Torts S757, Comment b (1939). See also Open Records Decision Nos. 
232, 175, s. 

We do not think the information in these proposals qualifies as trade secrets 
when assessed in light of these criteria, First, none of the consultants samitted briefs 
setting forth reasons why their ptopceals should be withheld from disclosure or 
indicating any efforts taken to ensure the confidentiality of the information contained 
therein. In Open Records Decision No. 175, this office concluded that part of a 
proposal submitted by Electronic Data Systems qualified as a trade secret; the opinion 
noted that EDS had made consistent efforts to keep the information confidentiaL In 
Open Records Decision Nos. 196 and 164 (1976), however, this office decided that 
information did not qualify for the 3(a)(lO) exception, largely because the businesses 
failed to indicate what efforts, if any, had been made to keep the information 
confidsntiaL See also Rimes v. Club Corp. of America, 542 S.W. 2d 909 (Tex. Civ. 
APP. - Dallas 1976, writ rePd n.r.e.); Open Records Decision Nos. 232 (1979); 217 0976); 
89 (1975). 

Second, there is nothing to indicate that the research techniques discussed in the 
proposals are not generally known throughout the industry. Matters of general 
knowledge in an industry cannot be spproprieted as a trade secret. Wissman v. 
Boucher, 240 S.W. 2d 276 (Tex. 1951). We have examined each proposal carefully and 
conclude that, asids from differences in approach and format, each company utilizes 
the same basic techniques. 
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Finally, we are tnaware of any judicial decision holdirg that this type of 
information qualifie as e trade secret. In Open Records Decision No. 164, s ta this 
office concluded that e plan of operation filed with the Department o *man 
Resources as an ettachmmt’to a contract was public information. The plan consisted 
of a: 

description of available services and the procedures used to 
implement them, a listiw of program goals, objectives and 
performance indicators, and a delineation of cost estimates, 
reporting and evaluation. 

The opinion concluded that no court lwd held that th& type of information quslifiea as 
a trade secret. Beceuee we think the information in these proposals is essentially the 
same as the material involved in Open Records Decision No. 194, we conclude that it is 
also not protected by judicial decision. 

For these reasons, we conclude that the information in these proposals is not 
protected ftom disclosure by section S(a)(lOL 

You stggest that lists of customers may be withheld We agree. In Open 
Records Decision No. 197 fl975), this office held that the legislative history of the 
Federal Freedom of Information Act, after which ssction 3fe)flO) was patterned, 
indicates that information pertainitg to business sales, statisticsj inventories, 
customer lists, etc., was intended to be exempt from public disclosure. Accordigly, 
we conclude that lists of customers included in these proposals may be withheld 

In discuming the application of section 3(e)(l9), we noted that we are tmaware of 
any judicial decision which would make this information confidential, similarly, we are 
unaware of any such constitutional provision or statute. Thus, we conclude that the 
material is not exempt from disclceure tmder section 3(a)(lO). 

We finally consider the application of section 3ta)(4Z This exemption is not 
applicable when biddirg cm a particular contract has been completed and the contract 
is in effect. Open Records Decision No. 184, s ra. In this instance, we tmderstand 

+ that the bidditg cn this project has been camp eted and that a contract has been 
awarded; thus, we conclude that section 3(a)(4) does not apply. See also Open Records 
Decision No. 109 (1975). 

Attorney General of Texas 

JOHN W. FAINTER, JR. 
First Assistant Attorney General 


